CHAPTER 32 1

CHAPTER 32
(HB 167)

AN ACT relating to defense and security of the homeland and declaring an emergency.

Be it enacted by the General Assembly of the Commonwealth of Kentucky:

1)

@)

1)

()

©)

(4)

=>SECTION 1. A NEW SECTION OF KRS CHAPTER 39G IS CREATED TO READ AS FOLLOWS:

The Kentucky Intelligence Fusion Center is created within the Kentucky Office of Homeland Security to
improve intelligence sharing among public safety and public service agencies at the federal, state, and local
levels, as well as the private sector.

The Kentucky Intelligence Fusion Center shall be a collaboration between the Kentucky Office of
Homeland Security and federal, state, and local agencies, as well as the private sector, including but not
limited to those with the primary purpose of law enforcement, public safety, public protection,
infrastructure protection, public transit, and corrections.

=»Section 2. KRS 39G.010 is amended to read as follows:

The Kentucky Office of Homeland Security shall be attached to the Office of the Governor and shall be
headed by an executive director appointed by the Governor.

The executive director shall:

(@  Publicize the findings of the General Assembly stressing the dependence on Almighty God as being
vital to the security of the Commonwealth by including the provisions of KRS 39A.285(3) in its agency
training and educational materials. The executive director shall also be responsible for prominently
displaying a permanent plaque at the entrance to the state's Emergency Operations Center stating the
text of KRS 39A.285(3);

(b)  Establish and chair an interagency working group composed of the chair of the Senate Veterans,
Military Affairs, and Public Protection Committee, the chair of the House of Representatives Seniors,
Military Affairs, and Public Safety Committee, state agency representation, and private agency
representation. The working group shall have the purpose of identifying risks and needs and making a
complete assessment of the preparedness of the Commonwealth to respond to acts of war or terrorism,
including nuclear, biological, chemical, electromagnetic pulse, agro-, eco-, or cyber-terrorism;

(c)  Serve as the State Appointed Administrator for the United States Department of Homeland Security;

(d) Implement all homeland security presidential and gubernatorial directives, including directives
pertaining to state and local compliance with the National Incident Management System;

(e)  Coordinate the efforts of the Kentucky Office of Homeland Security with the efforts of the federal
Department of Homeland Security;

() Accept and allocate any homeland security funds in compliance with applicable federal and state laws
and administrative regulations; and

(9) Inform the members of the General Assembly of the process by which a public agency applies for a
federal homeland security grant and shall provide the following information to the members at least
ninety (90) days before an application deadline:

1. The application deadline;

2 How a public agency can obtain an application form;

3. How a public agency can obtain assistance in filling out an application form; and
4

Any other information that would be helpful to a public agency interested in applying for a
federal homeland security grant.

The executive director may delegate responsibilities created under this section to another executive branch
agency.

The Kentucky Office of Homeland Security shall:
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(@) Develop and publish a comprehensive statewide homeland security strategy that coordinates state and
local efforts to detect, deter, mitigate, and respond to a terrorist incident;

(b)  Develop a comprehensive strategy addressing how state and federal funds and other assistance will be
allocated within the state to purchase specialized equipment required to prevent and respond effectively
and safely to terrorist incidents;

(c)  Urge the state and local governments to exceed minimum federal requirements for receiving assistance
in preparing to respond to acts of war or terrorism in the hope that the Commonwealth will become a
national leader in this preparation;

(d) Provide information explaining how individuals and private organizations, including volunteer and
religious organizations, can best prepare for and respond to incidents contemplated by this section and
to other threatened, impending, or declared emergencies and whom to contact should they desire to
volunteer help or services during such an emergency. The program shall identify and encourage these
private organizations to specifically commit to provide food, shelter, personnel, equipment, materials,
consultation, and advice, or other services needed to respond to these incidents;

(e)  Administer the Kentucky Intelligence Fusion Center and coordinate its operations with other federal,
state, and local agencies; and

(A Promulgate any administrative regulations necessary to carry out the provisions of this chapter.

The adjutant general, or his or her designee, shall concurrently notify the Governor and the executive director
of the Office of Homeland Security of a disaster or emergency involving homeland security. The adjutant
general, or his or her designee, shall be the Governor's primary point of contact for managing and responding
to a disaster or emergency involving homeland security.

=»Section 3. KRS 61.878 is amended to read as follows:

The following public records are excluded from the application of KRS 61.870 to 61.884 and shall be subject
to inspection only upon order of a court of competent jurisdiction, except that no court shall authorize the
inspection by any party of any materials pertaining to civil litigation beyond that which is provided by the
Rules of Civil Procedure governing pretrial discovery:

(@  Public records containing information of a personal nature where the public disclosure thereof would
constitute a clearly unwarranted invasion of personal privacy;

(b)  Records confidentially disclosed to an agency and compiled and maintained for scientific research. This
exemption shall not, however, apply to records the disclosure or publication of which is directed by
another statute;

() L Upon and after July 15, 1992, records confidentially disclosed to an agency or required by an
agency to be disclosed to it, generally recognized as confidential or proprietary, which if openly
disclosed would permit an unfair commercial advantage to competitors of the entity that
disclosed the records;

2. Upon and after July 15, 1992, records confidentially disclosed to an agency or required by an
agency to be disclosed to it, generally recognized as confidential or proprietary, which are
compiled and maintained:

a. In conjunction with an application for or the administration of a loan or grant;

b. In conjunction with an application for or the administration of assessments, incentives,
inducements, and tax credits as described in KRS Chapter 154;

c. In conjunction with the regulation of commercial enterprise, including mineral exploration
records, unpatented, secret commercially valuable plans, appliances, formulae, or
processes, which are used for the making, preparing, compounding, treating, or processing
of articles or materials which are trade commaodities obtained from a person; or

d. For the grant or review of a license to do business.

3. The exemptions provided for in subparagraphs 1. and 2. of this paragraph shall not apply to
records the disclosure or publication of which is directed by another statute;

(d)  Public records pertaining to a prospective location of a business or industry where no previous public
disclosure has been made of the business' or industry's interest in locating in, relocating within or
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expanding within the Commonwealth. This exemption shall not include those records pertaining to
application to agencies for permits or licenses necessary to do business or to expand business operations
within the state, except as provided in paragraph (c) of this subsection;

Public records which are developed by an agency in conjunction with the regulation or supervision of
financial institutions, including but not limited to, banks, savings and loan associations, and credit
unions, which disclose the agency's internal examining or audit criteria and related analytical methods;

The contents of real estate appraisals, engineering or feasibility estimates and evaluations made by or
for a public agency relative to acquisition of property, until such time as all of the property has been
acquired. The law of eminent domain shall not be affected by this provision;

Test questions, scoring keys, and other examination data used to administer a licensing examination,
examination for employment, or academic examination before the exam is given or if it is to be given
again;

Records of law enforcement agencies or agencies involved in administrative adjudication that were
compiled in the process of detecting and investigating statutory or regulatory violations if the disclosure
of the information would harm the agency by revealing the identity of informants not otherwise known
or by premature release of information to be used in a prospective law enforcement action or
administrative adjudication. Unless exempted by other provisions of KRS 61.870 to 61.884, public
records exempted under this provision shall be open after enforcement action is completed or a decision
is made to take no action; however, records or information compiled and maintained by county
attorneys or Commonwealth's attorneys pertaining to criminal investigations or criminal litigation shall
be exempted from the provisions of KRS 61.870 to 61.884 and shall remain exempted after
enforcement action, including litigation, is completed or a decision is made to take no action. The
exemptions provided by this subsection shall not be used by the custodian of the records to delay or
impede the exercise of rights granted by KRS 61.870 to 61.884;

Preliminary drafts, notes, correspondence with private individuals, other than correspondence which is
intended to give notice of final action of a public agency;

Preliminary recommendations, and preliminary memoranda in which opinions are expressed or policies
formulated or recommended;

All public records or information the disclosure of which is prohibited by federal law or regulation;

Public records or information the disclosure of which is prohibited or restricted or otherwise made
confidential by enactment of the General Assembly;

1. Public records the disclosure of which would have a reasonable likelihood of threatening the
public safety by exposing a vulnerability in preventing, protecting against, mitigating, or
responding to a terrorist act and limited to:

a. Criticality lists resulting from consequence assessments;

b. Vulnerability assessments;

c Antiterrorism protective measures and plans;
d. Counterterrorism measures and plans;
e. Security and response needs assessments;

f. Infrastructure records that expose a vulnerability referred to in this subparagraph through
the disclosure of the location, configuration, or security of critical systems, including
public utility critical systems. These critical systems shall include but not be limited to
information technology, communication, electrical, fire suppression, ventilation, water,
wastewater, sewage, and gas systems;

g. The following records when their disclosure will expose a vulnerability referred to in this
subparagraph: detailed drawings, schematics, maps, or specifications of structural
elements, floor plans, and operating, utility, or security systems of any building or facility
owned, occupied, leased, or maintained by a public agency; and
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h. Records when their disclosure will expose a vulnerability referred to in this subparagraph
and that describe the exact physical location of hazardous chemical, radiological, or
biological materials.

2. As used in this paragraph, "terrorist act" means a criminal act intended to:
a. Intimidate or coerce a public agency or all or part of the civilian population;
b. Disrupt a system identified in subparagraph 1.f. of this paragraph; or

c. Cause massive destruction to a building or facility owned, occupied, leased, or maintained
by a public agency.

3. On the same day that a public agency denies a request to inspect a public record for a reason
identified in this paragraph, that public agency shall forward a copy of the written denial of the
request, referred to in KRS 61.880(1), to the executive director of the Kentucky Office of

Homelandfer} Security|-Coordination} and the Attorney General.

4, Nothing in this paragraph shall affect the obligations of a public agency with respect to
disclosure and availability of public records under state environmental, health, and safety
programs.

5. The exemption established in this paragraph shall not apply when a member of the Kentucky
General Assembly seeks to inspect a public record identified in this paragraph under the Open
Records Law; and

(n)  Public or private records, including books, papers, maps, photographs, cards, tapes, discs, diskettes,
recordings, software, or other documentation regardless of physical form or characteristics, having
historic, literary, artistic, or commemorative value accepted by the archivist of a public university,
museum, or government depository from a donor or depositor other than a public agency. This
exemption shall apply to the extent that nondisclosure is requested in writing by the donor or depositor
of such records, but shall not apply to records the disclosure or publication of which is mandated by
another statute or by federal law.

No exemption in this section shall be construed to prohibit disclosure of statistical information not descriptive
of any readily identifiable person.

No exemption in this section shall be construed to deny, abridge, or impede the right of a public agency
employee, including university employees, an applicant for employment, or an eligible on a register to inspect
and to copy any record including preliminary and other supporting documentation that relates to him. The
records shall include, but not be limited to, work plans, job performance, demotions, evaluations, promotions,
compensation, classification, reallocation, transfers, lay-offs, disciplinary actions, examination scores, and
preliminary and other supporting documentation. A public agency employee, including university employees,
applicant, or eligible shall not have the right to inspect or to copy any examination or any documents relating
to ongoing criminal or administrative investigations by an agency.

If any public record contains material which is not excepted under this section, the public agency shall separate
the excepted and make the nonexcepted material available for examination.

The provisions of this section shall in no way prohibit or limit the exchange of public records or the sharing of
information between public agencies when the exchange is serving a legitimate governmental need or is
necessary in the performance of a legitimate government function.

=»Section 4. The General Assembly hereby confirms Executive Order 2012-418, dated June 18, 2012,

relating to the creation of the Kentucky Intelligence Fusion Center, to the extent it is not otherwise confirmed by this
Act, this executive order having been made by the Governor under the powers and authorities granted to the
Governor by Sections 69 and 81 of the Constitution of Kentucky and KRS 12.028.

1)

()

=»Section 5. KRS 237.110 is amended to read as follows:

The Department of Kentucky State Police is authorized to issue and renew licenses to carry concealed firearms
or other deadly weapons, or a combination thereof, to persons qualified as provided in this section.

An original or renewal license issued pursuant to this section shall:
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(@  Be valid throughout the Commonwealth and, except as provided in this section or other specific section
of the Kentucky Revised Statutes or federal law, permit the holder of the license to carry firearms,
ammunition, or other deadly weapons, or a combination thereof, at any location in the Commonwealth;

(b)  Unless revoked as provided by law, be valid for a period of five (5) years from the date of issuance;

(c)  Authorize the holder of the license to carry a concealed firearm or other deadly weapon, or a
combination thereof, on or about his or her person; and

(d)  Authorize the holder of the license to carry ammunition for a firearm on or about his or her person.

Prior to the issuance of an original or renewal license to carry a concealed deadly weapon, the Department of
Kentucky State Police shall conduct a background check to ascertain whether the applicant is eligible under 18
U.S.C. sec. 922(g) and (n), any other applicable federal law, and state law to purchase, receive, or possess a
firearm or ammunition, or both. The background check shall include:

(@ A state records check covering the items specified in this subsection, together with any other
requirements of this section;

(b) A federal records check, which shall include a National Instant Criminal Background Check System
(NICS) check;

(c) A federal Immigration Alien Query if the person is an alien who has been lawfully admitted to the
United States by the United States government or an agency thereof; and

(d) In addition to the Immigration Alien Query, if the applicant has not been lawfully admitted to the
United States under permanent resident status, the Department of Kentucky State Police shall, if a doubt
exists relating to an alien's eligibility to purchase a firearm, consult with the United States Department
of Homeland Security, United States Department of Justice, United States Department of State, or other
federal agency to confirm whether the alien is eligible to purchase a firearm in the United States, bring a
firearm into the United States, or possess a firearm in the United States under federal law.

The Department of Kentucky State Police shall issue an original or renewal license if the applicant:

(@ Is not prohibited from the purchase, receipt, or possession of firearms, ammunition, or both pursuant to
18 U.S.C. 922(g), 18 U.S.C. 922(n), or applicable federal or state law;

(b)y 1. Is a citizen of the United States who is a resident of this Commonwealth and has been a resident
for six (6) months or longer immediately preceding the filing of the application;

2. Is a citizen of the United States who is a member of the Armed Forces of the United States who
is on active duty, who is at the time of application assigned to a military posting in Kentucky,
and who has been assigned to a posting in the Commonwealth for six (6) months or longer
immediately preceding the filing of the application;

3. Is lawfully admitted to the United States by the United States government or an agency thereof,
is permitted by federal law to purchase a firearm, and has been a resident of this Commonwealth
for six (6) months or longer immediately preceding the filing of the application; or

4, Is lawfully admitted to the United States by the United States government or an agency thereof,
is permitted by federal law to purchase a firearm, is, at the time of the application, assigned to a
military posting in Kentucky, and has been assigned to a posting in the Commonwealth for six
(6) months or longer immediately preceding the filing of the application;

(c) Istwenty-one (21) years of age or older;

(d) Has not been committed to a state or federal facility for the abuse of a controlled substance or been
convicted of a misdemeanor violation of KRS Chapter 218A or similar laws of any other state relating
to controlled substances, within a three (3) year period immediately preceding the date on which the
application is submitted;

(e)  Does not chronically and habitually use alcoholic beverages as evidenced by the applicant having two
(2) or more convictions for violating KRS 189A.010 within the three (3) years immediately preceding
the date on which the application is submitted, or having been committed as an alcoholic pursuant to
KRS Chapter 222 or similar laws of another state within the three (3) year period immediately
preceding the date on which the application is submitted;
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Does not owe a child support arrearage which equals or exceeds the cumulative amount which would be
owed after one (1) year of nonpayment, if the Department of Kentucky State Police has been notified of
the arrearage by the Cabinet for Health and Family Services;

Has complied with any subpoena or warrant relating to child support or paternity proceedings. If the
Department of Kentucky State Police has not been notified by the Cabinet for Health and Family
Services that the applicant has failed to meet this requirement, the Department of Kentucky State Police
shall assume that paternity and child support proceedings are not an issue;

Has not been convicted of a violation of KRS 508.030 or 508.080 within the three (3) years
immediately preceding the date on which the application is submitted. The commissioner of the
Department of Kentucky State Police may waive this requirement upon good cause shown and a
determination that the applicant is not a danger and that a waiver would not violate federal law; and

Demonstrates competence with a firearm by successful completion of a firearms safety course offered
or approved by the Department of Criminal Justice Training. The firearms safety course shall:

1. Be not more than eight (8) hours in length;

2. Include instruction on handguns, the safe use of handguns, the care and cleaning of handguns,
and handgun marksmanship principles;

3. Include actual range firing of a handgun in a safe manner, and the firing of not more than twenty
(20) rounds at a full-size silhouette target, during which firing, not less than eleven (11) rounds
must hit the silhouette portion of the target; and

4. Include information on and a copy of laws relating to possession and carrying of firearms, as set
forth in KRS Chapters 237 and 527, and the laws relating to the use of force, as set forth in KRS
Chapter 503.

A legible photocopy of the certificate of completion issued by the Department of Criminal Justice
Training shall constitute evidence of qualification under subsection (4)(i) of this section.

Persons qualifying under subsection (6)(c) of this section may submit with their application at least
one (1) of the following forms or their successor forms showing evidence of handgun training or
handgun qualifications:

1. Department of Defense Form DD 2586;

2 Department of Defense Form DD 214;

3 Coast Guard Form CG 3029;

4. Department of the Army Form DA 88-R;

5 Department of the Army Form DA 5704-R;

6 Department of the Navy Form OPNAYV 3591-1; or
7 Department of the Air Force Form AF 522.

Peace officers who are currently certified as peace officers by the Kentucky Law Enforcement Council
pursuant to KRS 15.380 to 15.404 and peace officers who are retired and are members of the Kentucky
Employees Retirement System, State Police Retirement System, or County Employees Retirement
System or other retirement system operated by or for a city, county, or urban-county in Kentucky shall
be deemed to have met the training requirement.

Current and retired peace officers of the following federal agencies shall be deemed to have met the
training requirement:

1. Any peace officer employed by a federal agency specified in KRS 61.365;

2. Any peace officer employed by a federal civilian law enforcement agency not specified above
who has successfully completed the basic law enforcement training course required by that
agency;

3. Any military peace officer of the United States Army, Navy, Marine Corps, or Air Force, or a
reserve component thereof, or of the Army National Guard[Reserve} or Air fForce-}National
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GuardfReserve-Jwho has successfully completed the military law enforcement training course
required by that branch of the military; and

4, Any member of the United States Coast Guard serving in a peace officer role who has
successfully completed the law enforcement training course specified by the United States Coast
Guard.

(c)  Active or discharged service members in the United States Army, Navy, Marine Corps, Air Force, or
Coast Guard, or a reserve component thereof, or of the Army National Guard or Air National Guard
shall be deemed to have met the training requirement if these persons:

1. Successfully completed handgun training of not less than four (4) hours, which was conducted
by the United States Army, Navy, Marine Corps, Air Force, or Coast Guard, or a reserve
component thereof, or of the Army National Guard or Air National Guard; or

2. Successfully completed handgun qualification within the United States Army, Navy, Marine
Corps, Air Force, or Coast Guard, or a reserve component thereof, or of the Army Guard or
Air Force National Guard.

The application for a license, or renewal of a license, to carry a concealed deadly weapon shall be obtained
from the office of the sheriff in the county in which the person resides. Persons qualifying under subsection
(6)(c) of this section shall be supplied the information in subsection (4)(i)(4) of this section upon obtaining
an application. The completed application and all accompanying material plus an application fee or renewal
fee, as appropriate, of sixty dollars ($60) shall be presented to the office of the sheriff of the county in which
the applicant resides. A full-time or part-time peace officer who is currently certified as a peace officer by the
Kentucky Law Enforcement Council who is authorized by his or her employer or government authority to
carry a concealed deadly weapon at all times and all locations within the Commonwealth pursuant to KRS
527.020 or a retired peace officer who is a member of the Kentucky Employees Retirement System, State
Police Retirement System, County Employees Retirement System, or other retirement system operated by or
for a city, county, or urban-county in Kentucky shall be exempt from paying the application or renewal fees.
The sheriff shall transmit the application and accompanying material to the Department of Kentucky State
Police within five (5) working days. Twenty dollars ($20) of the application fee shall be retained by the office
of the sheriff for official expenses of the office. Twenty dollars ($20) shall be sent to the Department of
Kentucky State Police with the application. Ten dollars ($10) shall be transmitted by the sheriff to the
Administrative Office of the Courts to fund background checks for youth leaders, and ten dollars ($10) shall be
transmitted to the Administrative Office of the Courts to fund background checks for applicants for concealed
weapons. The application shall be completed, under oath, on a form promulgated by the Department of
Kentucky State Police by administrative regulation which shall only include:

@ 1 The name, address, place and date of birth, citizenship, gender, Social Security number of the
applicant; and

2. If not a citizen of the United States, alien registration number if applicable, passport number, visa
number, mother's maiden name, and other information necessary to determine the immigration
status and eligibility to purchase a firearm under federal law of a person who is not a citizen of
the United States;

(b) A statement that, to the best of his or her knowledge, the applicant is in compliance with criteria
contained within subsections (3) and (4) of this section;

(c) A statement that the applicant has been furnished a copy of this section and is knowledgeable about its
provisions;

(d) A statement that the applicant has been furnished a copy of, has read, and understands KRS Chapter
503 as it pertains to the use of deadly force for self-defense in Kentucky; and

(e) A conspicuous warning that the application is executed under oath and that a materially false answer to
any question, or the submission of any materially false document by the applicant, subjects the
applicant to criminal prosecution under KRS 523.030.

The applicant, if a resident of the Commonwealth, shall submit to the sheriff of the applicant's county of
residence:

(@ A completed application as described in subsection (7) of this section;

(b) A recent color photograph of the applicant, as prescribed by administrative regulation;

Legislative Research Commission PDF Version



©)

(10)

(11)

(12)

ACTS OF THE GENERAL ASSEMBLY

(c) A photocopy of a certificate or an affidavit or document as described in subsection (5) of this section;
and

(d)  For an applicant who is not a citizen of the United States and has been lawfully admitted to the United
States by the United States government or an agency thereof, his or her United States government

issued:

1. Permanent Resident Card 1-551 or its equivalent successor identification;

2. Other United States government issued evidence of lawful admission to the United States which
includes the category of admission, if admission has not been granted as a permanent resident;
and

3. Evidence of compliance with the provisions of 18 U.S.C. sec. 922(g)(5), 18 U.S.C. sec.
922(d)(5), or 18 U.S.C. sec. 922(y)(2), and 27 C.F.R. Part 178, including, as appropriate, but not
limited to evidence of ninety (90) day residence in the Commonwealth, a valid current Kentucky
hunting license if claiming exemption as a hunter, or other evidence of eligibility to purchase a
firearm by an alien which is required by federal law or regulation.

If an applicant presents identification specified in this paragraph, the sheriff shall examine the
identification, may record information from the identification presented, and shall return the
identification to the applicant.

The Department of Kentucky State Police shall, within ninety (90) days after the date of receipt of the items
listed in subsection (8) of this section, either:

(@  Issue the license; or

(b)  Deny the application based solely on the grounds that the applicant fails to qualify under the criteria
listed in subsection (3) or (4) of this section. If the Department of Kentucky State Police denies the
application, it shall notify the applicant in writing, stating the grounds for denial and informing the
applicant of a right to submit, within thirty (30) days, any additional documentation relating to the
grounds of denial. Upon receiving any additional documentation, the Department of Kentucky State
Police shall reconsider its decision and inform the applicant within twenty (20) days of the result of the
reconsideration. The applicant shall further be informed of the right to seek de novo review of the
denial in the District Court of his or her place of residence within ninety (90) days from the date of the
letter advising the applicant of the denial.

The Department of Kentucky State Police shall maintain an automated listing of license holders and pertinent
information, and this information shall be available on-line, upon request, at all times to all Kentucky, federal,
and other states' law enforcement agencies. A request for the entire list of licensees, or for all licensees in a
geographic area, shall be denied. Only requests relating to a named licensee shall be honored or available on-
line. Information on applications for licenses, names and addresses, or other identifying information relating to
license holders shall be confidential and shall not be made available except to law enforcement agencies. No
request for lists of local or statewide permit holders shall be made to any state or local law enforcement
agency, peace officer, or other agency of government other than the Department of Kentucky State Police, and
no state or local law enforcement agency, peace officer, or agency of government, other than the Department
of Kentucky State Police, shall provide any information not entitled to it by law.

Within thirty (30) days after the changing of a permanent address, or within thirty (30) days after the loss,
theft, or destruction of a license, the licensee shall notify the Department of Kentucky State Police of the loss,
theft, or destruction. Failure to notify the Department of Kentucky State Police shall constitute a noncriminal
violation with a penalty of twenty-five dollars ($25) payable to the clerk of the District Court. No court costs
shall be assessed for a violation of this subsection. When a licensee makes application to change his or her
residence address or other information on the license, neither the sheriff nor the Department of Kentucky State
Police shall require a surrender of the license until a new license is in the office of the applicable sheriff and
available for issuance. Upon the issuance of a new license, the old license shall be destroyed by the sheriff.

If a license is lost, stolen, or destroyed, the license shall be automatically invalid, and the person to whom the
same was issued may, upon payment of fifteen dollars ($15) to the Department of Kentucky State Police,
obtain a duplicate, upon furnishing a notarized statement to the Department of Kentucky State Police that the
license has been lost, stolen, or destroyed.
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The commissioner of the Department of Kentucky State Police, or his or her designee in writing, shall
revoke the license of any person who becomes permanently ineligible to be issued a license or have a
license renewed under the criteria set forth in this section.

The commissioner of the Department of Kentucky State Police, or his or her designee in writing, shall
suspend the license of any person who becomes temporarily ineligible to be issued a license or have a
license renewed under the criteria set forth in this section. The license shall remain suspended until the
person is again eligible for the issuance or renewal of a license.

Upon the suspension or revocation of a license, the commissioner of the Department of Kentucky State
Police, or his or her designee in writing, shall:

1. Order any peace officer to seize the license from the person whose license was suspended or
revoked; or
2. Direct the person whose license was suspended or revoked to surrender the license to the sheriff

of the person's county of residence within two (2) business days of the receipt of the notice.

If the person whose license was suspended or revoked desires a hearing on the matter, the person shall
surrender the license as provided in paragraph (c)2. of this subsection and petition the commissioner of
the Department of Kentucky State Police to hold a hearing on the issue of suspension or revocation of
the license.

Upon receipt of the petition, the commissioner of the Department of Kentucky State Police shall cause a
hearing to be held in accordance with KRS Chapter 13B on the suspension or revocation of the license.
If the license has not been surrendered, no hearing shall be scheduled or held.

If the hearing officer determines that the licensee's license was wrongly suspended or revoked, the
hearing officer shall order the commissioner of the Department of Kentucky State Police to return the
license and abrogate the suspension or revocation of the license.

Any party may appeal a decision pursuant to this subsection to the District Court in the licensee's
county of residence in the same manner as for the denial of a license.

If the license is not surrendered as ordered, the commissioner of the Department of Kentucky State
Police shall order a peace officer to seize the license and deliver it to the commissioner.

Failure to surrender a suspended or revoked license as ordered is a Class A misdemeanor.

The provisions of this subsection relating to surrender of a license shall not apply if a court of
competent jurisdiction has enjoined its surrender.

When a domestic violence order or emergency protective order is issued pursuant to the provisions of
KRS Chapter 403 against a person holding a license issued under this section, the holder of the permit
shall surrender the license to the court or to the officer serving the order. The officer to whom the
license is surrendered shall forthwith transmit the license to the court issuing the order. The license shall
be suspended until the order is terminated, or until the judge who issued the order terminates the
suspension prior to the termination of the underlying domestic violence order or emergency protective
order, in writing and by return of the license, upon proper motion by the license holder. Subject to the
same conditions as above, a peace officer against whom an emergency protective order or domestic
violence order has been issued shall not be permitted to carry a concealed deadly weapon when not on
duty, the provisions of KRS 527.020 to the contrary notwithstanding.

Not less than one hundred twenty (120) days prior to the expiration date of the license, the Department
of Kentucky State Police shall mail to each licensee a written notice of the expiration and a renewal
form prescribed by the Department of Kentucky State Police. The outside of the envelope containing
the license renewal notice shall bear only the name and address of the applicant. No other information
relating to the applicant shall appear on the outside of the envelope sent to the applicant. The licensee
may renew his or her license on or before the expiration date by filing with the sheriff of his or her
county of residence the renewal form, a notarized affidavit stating that the licensee remains qualified
pursuant to the criteria specified in subsections (3) and (4) of this section, and the required renewal fee.
The sheriff shall issue to the applicant a receipt for the application for renewal of the license and shall
date the receipt.

A license which has expired shall be void and shall not be valid for any purpose other than surrender to
the sheriff in exchange for a renewal license.
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(c)  The license shall be renewed to a qualified applicant upon receipt of the completed renewal application,
records check as specified in subsection (3) of this section, determination that the renewal applicant is
not ineligible for a license as specified in subsection (4), and appropriate payment of fees. Upon the
issuance of a new license, the old license shall be destroyed by the sheriff. A licensee who fails to file a
renewal application on or before its expiration date may renew his or her license by paying, in addition
to the license fees, a late fee of fifteen dollars ($15). No license shall be renewed six (6) months or more
after its expiration date, and the license shall be deemed to be permanently expired six (6) months after
its expiration date. A person whose license has permanently expired may reapply for licensure pursuant
to subsections (7), (8), and (9) of this section.

The licensee shall carry the license at all times the licensee is carrying a concealed firearm or other deadly
weapon and shall display the license upon request of a law enforcement officer. Violation of the provisions of
this subsection shall constitute a noncriminal violation with a penalty of twenty-five dollars ($25), payable to
the clerk of the District Court, but no court costs shall be assessed.

Except as provided in KRS 527.020, no license issued pursuant to this section shall authorize any person to
carry a concealed firearm into:

(@  Any police station or sheriff's office;
(b)  Any detention facility, prison, or jail;
(c)  Any courthouse, solely occupied by the Court of Justice courtroom, or court proceeding;

(d)  Any meeting of the governing body of a county, municipality, or special district; or any meeting of the
General Assembly or a committee of the General Assembly, except that nothing in this section shall
preclude a member of the body, holding a concealed deadly weapon license, from carrying a concealed
deadly weapon at a meeting of the body of which he or she is a member;

(e)  Any portion of an establishment licensed to dispense beer or alcoholic beverages for consumption on
the premises, which portion of the establishment is primarily devoted to that purpose;

(H  Any elementary or secondary school facility without the consent of school authorities as provided in
KRS 527.070, any child-caring facility as defined in KRS 199.011, any day-care center as defined in
KRS 199.894, or any certified family child-care home as defined in KRS 199.8982, except however,
any owner of a certified child-care home may carry a concealed firearm into the owner's residence used
as a certified child-care home;

(@) Anarea of an airport to which access is controlled by the inspection of persons and property; or
(h)  Any place where the carrying of firearms is prohibited by federal law.

The owner, business or commercial lessee, or manager of a private business enterprise, day-care center as
defined in KRS 199.894 or certified or licensed family child-care home as defined in KRS 199.8982, or a
health-care facility licensed under KRS Chapter 216B, except facilities renting or leasing housing, may
prohibit persons holding concealed deadly weapon licenses from carrying concealed deadly weapons on the
premises and may prohibit employees, not authorized by the employer, holding concealed deadly weapons
licenses from carrying concealed deadly weapons on the property of the employer. If the building or the
premises are open to the public, the employer or business enterprise shall post signs on or about the premises if
carrying concealed weapons is prohibited. Possession of weapons, or ammunition, or both in a vehicle on the
premises shall not be a criminal offense so long as the weapons, or ammunition, or both are not removed from
the vehicle or brandished while the vehicle is on the premises. A private but not a public employer may
prohibit employees or other persons holding a concealed deadly weapons license from carrying concealed
deadly weapons, or ammunition, or both in vehicles owned by the employer, but may not prohibit employees
or other persons holding a concealed deadly weapons license from carrying concealed deadly weapons, or
ammunition, or both in vehicles owned by the employee, except that the Justice and Public Safety Cabinet may
prohibit an employee from carrying any weapons, or ammunition, or both other than the weapons, or
ammunition, or both issued or authorized to be used by the employee of the cabinet, in a vehicle while
transporting persons under the employee's supervision or jurisdiction. Carrying of a concealed weapon, or
ammunition, or both in a location specified in this subsection by a license holder shall not be a criminal act but
may subject the person to denial from the premises or removal from the premises, and, if an employee of an
employer, disciplinary measures by the employer.

All moneys collected by the Department of Kentucky State Police pursuant to this section shall be used to
administer the provisions of this section and KRS 237.138 to 237.142. By March 1 of each year, the
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Department of Kentucky State Police and the Administrative Office of the Courts shall submit reports to the
Governor, the President of the Senate, and the Speaker of the House of Representatives, indicating the
amounts of money collected and the expenditures related to this section, KRS 237.138 to 237.142, and KRS
237.115, 244.125, 527.020, and 527.070, and the administration of the provisions of this section, KRS 237.138
to 237.142, and KRS 237.115, 244.125, 527.020, and 527.070.

The General Assembly finds as a matter of public policy that it is necessary to provide statewide uniform
standards for issuing licenses to carry concealed firearms and to occupy the field of regulation of the bearing
of concealed firearms to ensure that no person who qualifies under the provisions of this section is denied his
rights. The General Assembly does not delegate to the Department of Kentucky State Police the authority to
regulate or restrict the issuing of licenses provided for in this section beyond those provisions contained in this
section. This section shall be liberally construed to carry out the constitutional right to bear arms for self-
defense.

(@ A person who has a valid license issued by another state of the United States to carry a concealed
deadly weapon in that state may, subject to provisions of Kentucky law, carry a concealed deadly
weapon in Kentucky, and his or her license shall be considered as valid in Kentucky.

(b)  The Department of Kentucky State Police shall, not later than thirty (30) days after July 15, 1998, and
not less than once every six (6) months thereafter, make written inquiry of the concealed deadly weapon
carrying licensing authorities in each other state as to whether a Kentucky resident may carry a
concealed deadly weapon in their state based upon having a valid Kentucky concealed deadly weapon
license, or whether a Kentucky resident may apply for a concealed deadly weapon carrying license in
that state based upon having a valid Kentucky concealed deadly weapon license. The Department of
Kentucky State Police shall attempt to secure from each other state permission for Kentucky residents
who hold a valid Kentucky concealed deadly weapon license to carry concealed deadly weapons in that
state, either on the basis of the Kentucky license or on the basis that the Kentucky license is sufficient to
permit the issuance of a similar license by the other state. The Department of Kentucky State Police
shall enter into a written reciprocity agreement with the appropriate agency in each state that agrees to
permit Kentucky residents to carry concealed deadly weapons in the other state on the basis of a
Kentucky-issued concealed deadly weapon license or that will issue a license to carry concealed deadly
weapons in the other state based upon a Kentucky concealed deadly weapon license. If a reciprocity
agreement is reached, the requirement to recontact the other state each six (6) months shall be
eliminated as long as the reciprocity agreement is in force. The information shall be a public record and
shall be available to individual requesters free of charge for the first copy and at the normal rate for
open records requests for additional copies.

By March 1 of each year, the Department of Kentucky State Police shall submit a statistical report to the
Governor, the President of the Senate, and the Speaker of the House of Representatives, indicating the number
of licenses issued, revoked, suspended, and denied since the previous report and in total and also the number
of licenses currently valid. The report shall also include the number of arrests, convictions, and types of crimes
committed since the previous report by individuals licensed to carry concealed weapons.

The following provisions shall apply to concealed deadly weapon training classes conducted by the
Department of Criminal Justice Training or any other agency pursuant to this section:

(@  No concealed deadly weapon instructor trainer shall have his or her certification as a concealed deadly
weapon instructor trainer reduced to that of instructor or revoked except after a hearing conducted
pursuant to KRS Chapter 13B in which the instructor is found to have committed an act in violation of
the applicable statutes or administrative regulations;

(b)  No concealed deadly weapon instructor shall have his or her certification as a concealed deadly weapon
instructor license suspended or revoked except after a hearing conducted pursuant to KRS Chapter 13B
in which the instructor is found to have committed an act in violation of the applicable statutes or
administrative regulations;

(c)  The department shall not require prior notification that an applicant class or instructor class will be
conducted by a certified instructor or instructor trainer;

(d)  Each concealed deadly weapon instructor or instructor trainer who teaches a concealed deadly weapon
applicant or concealed deadly weapon instructor class shall supply the Department of Criminal Justice
Training with a class roster indicating which students enrolled and successfully completed the class, and
which contains the name and address of each student, within five (5) working days of the completion of
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the class. The information may be sent by mail, facsimile, e-mail, or other method which will result in
the receipt of or production of a hard copy of the information. The postmark, facsimile date, or e-mail
date shall be considered as the date on which the notice was sent. Concealed deadly weapon class
applicant, instructor, and instructor trainer information and records shall be confidential. The
department may release to any person or organization the name, address, and telephone number of a
concealed deadly weapon instructor or instructor trainer if that instructor or instructor trainer authorizes
the release of the information in writing. The department shall include on any application for an
instructor or instructor trainer certification a statement that the applicant either does or does not desire
the applicant's name, address, and telephone number to be made public;

An instructor trainer who assists in the conduct of a concealed deadly weapon instructor class or
concealed deadly weapon applicant class for more than two (2) hours shall be considered as to have
taught a class for the purpose of maintaining his or her certification. All class record forms shall include
spaces for assistant instructors to sign and certify that they have assisted in the conduct of a concealed
deadly weapon instructor or concealed deadly weapon class;

An instructor who assists in the conduct of a concealed deadly weapon applicant class for more than
two (2) hours shall be considered as to have taught a class for the purpose of maintaining his or her
license. All class record forms shall include spaces for assistant instructors to sign and certify that they
have assisted in the conduct of a concealed deadly weapon class;

If the Department of Criminal Justice Training believes that a firearms instructor trainer or certified
firearms instructor has not in fact complied with the requirements for teaching a certified firearms
instructor or applicant class by not teaching the class as specified in KRS 237.126, or who has taught an
insufficient class as specified in KRS 237.128, the department shall send to each person who has been
listed as successfully completing the concealed deadly weapon applicant class or concealed deadly
weapon instructor class a verification form on which the time, date, date of range firing if different from
the date on which the class was conducted, location, and instructor of the class is listed by the
department and which requires the person to answer "yes" or "no" to specific questions regarding the
conduct of the training class. The form shall be completed under oath and shall be returned to the
Department of Criminal Justice Training not later than forty-five (45) days after its receipt. A person
who fails to complete the form, to sign the form, or to return the form to the Department of Criminal
Justice Training within the time frame specified in this section or who, as a result of information on the
returned form, is determined by the Department of Criminal Justice Training, following a hearing
pursuant to KRS Chapter 13B, to not have received the training required by law shall have his or her
concealed deadly weapon license revoked by the Department of Kentucky State Police, following a
hearing conducted by the Department of Criminal Justice Training pursuant to KRS Chapter 13B, at
which hearing the person is found to have violated the provisions of this section or who has been found
not to have received the training required by law;

The department shall annually, not later than December 31 of each year, report to the Legislative
Research Commission:

1. The number of firearms instructor trainers and certified firearms instructors whose certifications
were suspended, revoked, denied, or who were otherwise disciplined;

2. The reasons for the imposition of suspensions, revocations, denials, or other discipline; and

3. Suggestions for improvement of the concealed deadly weapon applicant training program and
instructor process;

If a concealed deadly weapon license holder is convicted of, pleads guilty to, or enters an Alford plea to
a felony offense, then his or her concealed deadly weapon license shall be forthwith revoked by the
Department of Kentucky State Police as a matter of law;

If a concealed deadly weapon instructor or instructor trainer is convicted of, pleads guilty to, or enters
an Alford plea to a felony offense, then his or her concealed deadly weapon instructor certification or
concealed deadly weapon instructor trainer certification shall be revoked by the Department of Criminal
Justice Training as a matter of law; and

The following shall be in effect:
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1. Action to eliminate the firearms instructor trainer program is prohibited. The program shall
remain in effect, and no firearms instructor trainer shall have his or her certification reduced to
that of certified firearms instructor;

2. The Department of Kentucky State Police shall revoke the concealed deadly weapon license of
any person who received no firearms training as required by KRS 237.126 and administrative
regulations, or who received insufficient training as required by KRS 237.128 and administrative
regulations, if the person voluntarily admits nonreceipt of training or admits receipt of
insufficient training, or if either nonreceipt of training or receipt of insufficient training is proven
following a hearing conducted by the Department of Criminal Justice Training pursuant to KRS
Chapter 13B.

=» Section 6. KRS 35.010 is amended to read as follows:

As used in this chapter, unless the context otherwise requires:

(1)

)

©)
(4)
(%)

(6)

(7)
(8)

©)

(10)
(11)

(12)

(13)

(14)

"'State”™ means one of the several states, the District of Columbia, the Commonwealth of Puerto Rico,

Guam, and the Unlted States Virgin Islands—[iNaH%aLGuaFdLmeans—the—Kentueky—Atmy—NanenaLGeard

"Cadet,” ""candidate,” or "midshipman® means a person who is enrolled in or attending a state military
academy, a regional training institute, or any other formal education program for the purpose of becoming

a commissioned officer in the state military forcesfActive-militia—means-a-volunteerdefense-unit-otherthan
the-National-Guard];

"Officer" means a commissioned orfefficer—ineluding-a} warrant officer;

"Superior commissioned officer" means a commissioned officer superior in rank or command;

"Enlisted memberfpersen}” means afany] personfwhe-is-serving] in an enlisted gradef-+r—-any—force-of-the

"State active duty” means full-time military duty in the state military forcesfactive-service-efthe-state} under
an order of the Governor or otherwise issued by authority of law, and paid by state funds, and includesf
neluding] travel to and from the duty;

"Military court™ means a court-martial orE} a court of inquiryfa-prevest-ceurt-ora-military-commission];

"Military judge" means an official of a general and special court-martialfcourts-martial} detailed in
accordance with KRS 35.125;

""Classified information'" means:

(@  Any information or material that has been determined by an official of the United States or any state
pursuant to law, an executive order, or regulation to require protection against unauthorized
disclosure for reasons of national or state security; and

(b)  Any restricted data, as deflned |n the Atomlc Energy Act of 1954, 42 U.S.C. sec. 2014(y)[~Subject
"Code" means this chapter;

"Natlonal security™ means the national defense and foreign relations of the United Statesf-Coemmissioned
"Commanding officer" includes only commissioned officers of the state military forces and shall include

officers in charge only when administering nonjudicial punishment under Section 19 of this Act. The term
""commander"* has the same meaning unless the context otherwise requires;

"Day" means calendar day and is not synonymous with the term "unit training assembly.” Any
punishment authorized by this chapter which is measured in terms of days shall, when served in a status
other than annual field tralnlng be construed to mean succeedlng duty days{ﬂetadelmean&a—steeer—degtee

"Record," when used in connection with the proceedings of a court-martial, means:

(a)  An official written transcript, written summary, or other writing relating to the proceedings; or
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(b)  An official audiotape, videotape, digital image or file, or similar material from which sound, or
sound and visual |mages deplctlng the proceedlngs may be reproduced{iRankLmeans—erder—ef

"Duty status other than state active duty' means any other type of duty not in federal service and not full-
time in the active service of the state; under an order issued by authority of law and includesfincludes-state

active-duty-and-any-othertype-of state-military-dutyinchuding} travel to and from the duty;

"Judge[Statejudge} advocate” means afthe} commissioned officer of the organized state military forces who
is a member in good standing of the bar of the highest court of a state, and is:

(a) Certified or designated as a judge advocate in the Judge Advocate General's Corps of the Army, Air
Force, Navy, Marine Corps, or Coast Guard, or a reserve component of one of these; or

(b)  Certified as a non-federally recognized judge advocate, under regulations promulgated pursuant to
this provision, by the senior judge advocate of the commander of the force in the state military forces
of which the accused is a member, as competent to perform those military justice duties required by
this code. If there is no judge advocate available, then the certification may be made by a senior
judge advocate of the commander of another force |n the state m|I|tary forces as the convening
authority directsfrespen 3 a v ationa
or-active-militial;

"Accuser" means a person who signs and swears to charges, any person who directs that charges

nominallyfrermaty] be signed and sworn to by another, and any other person who has an interest other than

an official interest in the prosecution of the accused;

"Military" refers to any or all of the Armed Forces;

"Convening authority" includes, in addition to the person who convened the court, a commissioned officer
commanding for the time being or a successor in command to the convening authority;fand}

"Officer in charge™ means a member of the naval m|I|t|a the Navy, the Marme Corps, or the Coast Guard

"Senior force commander' means the commander of the same force of the state military forces as the
accused;

""Senior force judge advocate' means the senior judge advocate of the commander of the same force of the
state military forces as the accused and who is that commander's chief legal advisor;

""State military forces' means the Kentucky National Guard as defined in Title 32 of the United States Code
and as organized under the Constitution and laws of the Commonwealth of Kentucky. The unorganized
militia, state defense force, state national guard, home guard, or any other name of any state force that does
not meet this definition shall not be part of the *'state military forces' under this code; and

"Military offenses’ means those offenses prescribed under Sections 81, 82, 83 to 121, and 135 to 137 of this
Act.

=»Section 7. KRS 35.015 is amended to read as follows:

This code applies to all members of the state military forces at all times and in all places.

Subject matter jurisdiction is established if a nexus exists between an offense, either military or non-
military, and the state military force. Courts-martial have primary jurisdiction of military offenses of this
code. A proper civilian court has primary jurisdiction of a non-military offense when an act or omission
violates both this code and local criminal law, foreign or domestic. In such a case, a court-martial may be
initiated only after the civilian authority has declined to prosecute or dismissed the charge, provided
jeopardy has not attached. Jurisdiction over attempted crimes, conspiracy crimes, solicitation, and

accessory crlmes must be determlned by the underlymg oﬁense{-AILperserrs—befongmnge—NatlehaLGuard

=»Section 8. KRS 35.020 is amended to read as follows:
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(1) Each personfAHpersons} discharged from the state military forces who is laterfNational-Guard-or-active
militia-subsequenthy} charged with having fraudulently obtained af-said} discharge is, subject to Section 44 of

this Act,fshat-be} subject to trial by court-martial on thatfsaid} charge and is, after apprehension,f-shat-be}
subject to this code while in custody under the direction of the state military forces for that trial. Upon
conviction of thatfsaid]} charge that person isfthey—shall-be} subject to trial by court-martial for all
offensesfany-offense} under this code committed prior to the fraudulent discharge.

(2)  NofAny] person who has deserted from the state military forces may be[National-Guard-or-active-militia-shall

notbe] relieved from amenability to the jurisdiction of this code by virtue of a separation from any subsequent
period of service.

=»Section 9. KRS 35.030 is amended to read as follows:

(1) This code has applicability at all times andfshal—be—applicable} in all places subject to the personal
jurisdiction as provided in Section 7 of this Act, or, if not in a duty status, that there is a nexus between the
act or omission constituting the offense and the efficient functioning of the state military forces; however,
this grant of military jurisdiction shall neither preclude nor limit civilian jurisdiction over an offense, which

is I|m|ted only by the prohlbltlon of double JeopardyWMe—state—n—sha#alseeppIHeelL&m}eeppepsens

(2)  Courts-martial and courts of inquiry may be convened and held in units of the state military forces while those
units are serving outsidefNational-Guard-or-active-militia—while-serving—without-the state-with] the same
jurisdiction and powers as to persons subject to this code as if the proceeding were held inside the state, and
offenses committed outS|de the state may be tried and punlshed elther |nS|de or outmde{#—hefd—m%hm—the

A 2 hin} the

state

=» Section 10. KRS 35.022 is repealed, reenacted as a new section of KRS Chapter 35, and amended to read
as follows:

(1)  The senior force judge advocates in each of the state's military forces or that judge advocate's delegates
shall make frequent mspectlons in the fleld of superV|S|on of the admlnlstratlon of mllltary Justlce{—'Fhe

@)

33} Convening authorities shall at all times communicate directly with theirf-staff] judge advocates in matters
relating to the administration of military justice. Thef—and-the-staff} judge advocate of any command is
entitled to communicate directly with thef-staff} judge advocate of a superior or subordinate command, or with
the state judge advocate.

(€)]7an) No person who has acted as member, military judge, trial counsel,f-assistant-trial-counsek} defense
counsel Jassistant—defense—counsel} or investigating officer, or who has been a witnessffor—either—the

prosecution-or-defense] in any casef;} may later act as afstaff} judge advocate to any reviewing authority upon
the same case.

= SECTION 11. A NEW SECTION OF KRS CHAPTER 35 IS CREATED TO READ AS FOLLOWS:

Procedures pertaining to the selection and regulation of military judges shall be promulgated by the adjutant
general and approved by the Governor of the Commonwealth of Kentucky.

=» Section 12. KRS 35.035 is amended to read as follows:
(1)  Apprehension is the taking of a person into custodyf[-ef-a-person].

(2)  Any person authorized by this code or by 10 U.S.C. Chapter 47, or by regulations issued under either,
tofefficerwarrant-officer-or-peace-officeras-defined-in-this-chapter-may} apprehendfsubjeet} persons subject

to this code, any marshal of a court-martial appointed pursuant to the provisions of this code, and any
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peace officer or civil officer having authority to apprehend offenders under the laws of the United States or
of a state, may do so uponf-having} probable causef-to-believe] that an offense has been committed and that
the person apprehended committed it.

Commissioned officers, warrant officers, petty officers, and noncommissioned officers have authority to
quell quarrels, frays, and disorders among persons subject to thls code and to apprehend persons subject to
this code who take part thereln ARy 3 Ay

If an offender is apprehended outside the state, the offender's return to the jurisdiction must be in
accordance with normal extradition procedures or by reciprocal agreement.

No person authorized by this section to apprehend persons subject to this code or the place where the
offender is conflned restralned held or otherW|se housed may reqmre payment of any{peaeeemeer—jauer

; A fee or charge
for receiving, apprehendlng, confining, restralnlng, holdlng, or otherW|se housmg a person except as

otherwise provided by lawfbeing-assessed-against the-subject person-as-a-court-cost-orjail-fee].
=» Section 13. KRS 35.045 is amended to read as follows:

Arrest is the restraint of a person by an order not imposed as a punishment for an offense, directing the
personfhim] to remain within certain specified limits. Confinement is the physical restraint of a person.

An enlisted memberfpersen}] may be ordered[—apprehended—or} into arrest or confinement by any
commissioned officer by an order, oral or written, delivered in person, or through otherf-subjeet} personsf-o¢

through-anypersen-autherized-by] subject to this code[-to-apprehendpersens}. A commanding officer may

authorize warrant officers, petty officers, or noncommissioned officers to order enlisted members of the
commanding officer'sfhis} command or subject to the commanding officer'sfhis} authority into arrest or
confinement.

A commissioned officer, a warrant officer, or a civilian subject to this code or to trial thereunderfAn-officer}
may be ordered into arrest or confinement only by a commanding officer to whose authority he or she is
subject, by an order, oral or written, delivered in person or by another commissioned officer. The authority to
order such persons into arrest or confinement may not be delegated.

No person mayfshall} be ordered into arrest or confinement except for probable cause.

Nething-in]This section does notfshall-be-construed-to] limit the authority of persons authorized to apprehend
offenders to secure the custody of an alleged offender until proper authority may be notified.

=»Section 14. KRS 35.050 is amended to read as follows:

Any subject person charged with an offense under this code mayfshat} be orderedf-apprehended-or} into arrest
or confinement, as circumstances may require. When anyf-subjeet} person subject to this code is placed in
arrest or confinement prior to trial, immediate steps shall be taken to inform the personfhrim} of the specific
wrong of which the personfhe} is accused and d|||gent steps shall be taken to try the person or to dismiss the
charges and release the person. a a y a y
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=»Section 15. KRS 35.055 is amended to read as follows:

If a person subject to this code is confined before[Confinement-and-imprisonment-otherthan-ina-guardhouse;
Whether—pne#te} durlng or after trlal conflnement shall be in a C|V|I|an or mllltary confmement famhty{—by

permemaw—eppnsen—as—desrgna%ed—m—semeeem%—mw-sham refuse to recewe{—keep& or
keepftranspert} any prisoner committed to the person'sfhis} charge by a commissioned officer of the state

military forces, when the committing officerfpersen} furnishes a statement, signed by the officerfhim}, of the
offense charged against the prisoner, unless otherwise authorized by law.

Every person authorized to receive prisoners pursuant to subjection (1)fprovestmarshal—commanderof-a
guard—warden—jailerorofficer—as-set-out-in-subsection(2)} of this section, to whose charge a prisoner is

committed shall, within twenty-four (24) hours after thatfsueh} commitment or as soon as he or she is relieved
from guard, report to the commanding officer of the prisoner the name of thefsuch} prisoner, the offense
charged against the prisonerfhim}, and the name of the person who ordered or authorized the commitment.

= SECTION 16. A NEW SECTION OF KRS CHAPTER 35 IS CREATED TO READ AS FOLLOWS:

No member of the state military forces may be placed in confinement in immediate association with enemy
prisoners or other foreign nationals not members of the Armed Forces.

=»Section 17. KRS 35.060 is amended to read as follows:

[Subject-to-the provisions-6f KRS-35-280,-No person, while being held for trial or awaiting a verdictftheresultsof

trial], shall be subjected to punishment or penalty other than arrest or confinement upon the charges pending against
the personfhim}, nor shall the arrest or confinement imposed upon the personfkrim} be any more rigorous than the
circumstances require to insure the person'sfhis} presence, but the personfhe} may be subjected to minor punishment
during thatfsueh} period for infractions of discipline.

(1)

)

(1)

()

=» Section 18. KRS 35.065 is amended to read as follows:

A person subject to this codefd
persen} accused of an offense against CIVI| authority may be dellvered upon request to the CIVI| authorlty for
trial or confinement.

When delivery under this chapter is made to any civil authority of a person undergoing sentence of a court-

martial, thefsueh} delivery, if followed by conviction in a civil tribunal, interruptsf-shal-be-held-to-interrupt}
the execution of the sentence of the court-martial, and the offender, after having answered to the civil

authorities for thefhis} offense, shall, upon the request of competent military authorityfthe-adjutant-general],

be returned to the place of originalfmititary} custody for the completion of the person’sfsaid-court-martial}
sentence.

=»Section 19. KRS 35.070 is amended to read as follows:

Under such regulations as prescribed[-may-be-issued-pursuant-to-this-chapter}, any commanding officer, and
for purposes of this section, officers-in-charge, mayf-n-addition-to-or-in-Heu-of admenition-orreprimand.}
imposef—ene—{1)—or—more—of thefollowing} disciplinary punishments for minor offenses without the

intervention of a court-martial pursuant to this section. The Governor, the adjutant general, or an officer of
a general or flag rank in command may delegate the powers under this section to a principal assistant who
is a member of the state military forces.

Any commanding officer may impose upon enlisted members of the officer's command:

(@  An admonitionfYpen-officers-of-his-command:
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(4)
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(6)
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. . i irecl clollars { 1
(b)  Areprimand;
(c)  The withholding of privileges for not more than six (6) months;

(d)  The [Upon-othermilitary-personnel:

3—Jforfeiture of pay of not more than seven (7) days' pay;
(e) A fine of not more than seven (7) days' payfe
fine of 2 il X

()  4——A reduction to the next inferior payfrexttower} grade if the grade from which demoted is
within the promotion authority of the officer imposing the reduction or any officer subordinate to the
one who imposes the reduction;

(o) Extra duties, including fatigue or other duties, for not more than fourteen (14) days, which need not
be consecutive; and

(h)  Restriction to certain specified limits, with or without suspension from duty, for not more than
fourteen (14) days, which need not be consecutive.

Any commanding officer of the grade of major or lieutenant commander, or above may impose upon
enlisted members of the officer's command:

(@  Any punishment authorized in subsection (2)(a), (b), and (c) of this section;
(b)  The forfeiture of not more than one-half (1/2) of one (1) month’s pay per month for two (2) months;
(c)  Afine of not more than one (1) month's pay;

(d) A reduction to the lowest or any intermediate pay grade, if the grade from which demoted is within
the promotion authority of the officer imposing the reduction or any officer subordinate to the one
who imposes the reduction, but an enlisted member in a pay grade above E-4 may not be reduced
more than two (2) pay grades;

(e)  Extra duties, including fatigue or other duties, for not more than forty-five (45) days which need not
be consecutive; and

(f)  Restriction to certain specified limits, with or without suspension from duty, for not more than sixty
(60) days which need not be consecutive.

The Governor, the adjutant general, an officer exercising general court-martial convening authority, or an
officer of a general or flag rank in command may impose:

(@  Upon officers in the officer's command:

1. Any punishment authorized in paragraphs (a), (b), (c), or (f) of subsection (3) of this section;
and

2. Arrest in quarters for not more than thirty (30) days which need not be consecutive;

(b)  Upon enlisted members of the officer's command, any punishment authorized in subsection (3) of
this section.

Whenever any of those punishments are combined to run consecutively, the total length of the combined
punishment cannot exceed the authorized duration of the longest punishment in the combination, and there
must be an apportionment of punishments so that no single punishment in the combination exceeds its
authorized length under this section.

Prior to the offer of non-judicial punishment, the commanding officer shall determine whether arrest in
quarters or restriction shall be considered as punishments. Should the commanding officer determine that
the punishment options may include arrest in quarters or restriction, the accused shall be notified of the
right to demand a trial by court-martial. Should the commanding officer determine that the punishment
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options will not include arrest in quarters or restriction, the accused shall be notified that there is no right
to trial by courts-martial in lieu of non-judicial punishment.

The officer who imposes punishment, or the successor in command, may, at any time, suspend, set aside,
mitigate, or remit any part or amount of the punishment and restore all rights, privileges, and property
affected. The officer also may mitigate:

(a)  Reduction in grade to forfeiture of pay;
(b)  Arrestin quarters to restriction; or
(c)  Extraduties to restriction.

The mitigated punishment shall not be for a greater period than the punishment mitigated. When mitigating
reduction in grade to forfeiture of pay, the amount of the forfeiture shall not be greater than the amount
that could have been imposed initially under this section by the officer who imposed the punishment
mitigated.

A person punished under this section who
con3|ders the{hrs} punlshment unjust or dlsproportlonate to the offense may, through the proper channel,
appeal to the next superior authority within fifteen (15) days after the punishment is either announced or
sent to the accused, as the commander may determine. The appeal shall be promptly forwarded and decided,
but the person punished may in the meantime be required to undergo the punishment adjudged. The superior
authority may exercise the same powers with respect to the punishment imposed as may be exercised under
subsection (7) of this section by the officer who imposedfimpeses} the punishment. Before acting on an
appeal from a punishment, the authorlty that i is to act on the appeal may refer the case to a Judge advocate
for con5|derat|on and advice 3

(C)] s The imposition and enforcement of disciplinary punishment underfauthority-of} this section for any act

or omission isfshaH} not|-be} a bar to trial by court-martial or a civilian court of competent jurisdiction for a
serious crime or offense growingfarising} out of the same act or omission, and not properly punishable under
this section; but the fact that a disciplinary punishment has been enforced may be shown by the accused upon
trial, and when so shown shall be considered in determining the amount of punishment to be adjudged in the
event of a finding of guilty.

(10 A1 Whenever a punishment of forfeiture of payJ-and-allewanees} is imposed as provided in this section, the

(11)

(12)

forfeiture may apply to pay accruing before, on,f-eraHowances-becoming-due-on} or after the date thatfsueh]}
punishment is imposedf-and-to-pay-allowances-acerued-before-such-a-date].

Regulations may prescribe the form of forfeiture of records to be kept of proceedings under this section and
may prescribe that certain categories of those proceedings shall be in writing.

"Day," as it is used in this section, is defined as follows:

(a)  For the purpose of pay, one (1) day shall equal one (1) active duty military pay day.
(b)  For all other purposes, one (1) day shall equal one (1) calendar day.

=» Section 20. KRS 35.075 is amended to read as follows:
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2—JThe two (2)[three3)] kinds of courts-martial in the state military forces are:
RIre General courts-martial, consisting of:

()} [Censisting-ofJA military judge and not less than five (5) members; or

(b)23 Only a military judge, if before the court is assembled the accused, knowing the identity of the military
judge and after consultation with defense counsel, requests orally on the record or in writing a court
composed only of a military judge and the military judge approves.

(2)HbY Special courts-martial, consisting of:

(a)[} [Censisting-of JA military judge and not less than three (3) members; or

(b)}23Only a military judge, if one has been detailed to the court, andf-if} the accused under the same
conditions as those prescribed in subsection (1)(b)fsubparagraph-{2){a)2-} of this sectionfsubseection} so

requests.
Ife: ial. _ ¢ 7 .. | officer.]
=»Section 21. KRS 35.080 is amended to read as follows:

Each component of the state military forces hasfFheNational-Guard-er—active—militia—shat-have} court-martial
jurlSdICtIOﬂ over aII members of the partlcular component Who are subject to thls code{rsubjeet—pepsens—'Fhe

=»Section 22. KRS 35.085 is amended to read as follows:

Subject to Section 21 of this Act, general courts-martialf-shal} have jurisdiction to tryf-subjeet} persons subject to

this code for any offense made punishablefferwhich-they-may-be-punished} by this code, and may, under those
I|m|tat|ons as the Governor may prescribe, adjudge any punlshment not forbidden by this codef—+r-connection

=» Section 23. KRS 35.090 is amended to read as follows:

HH—JSubject to Section 21 of this Act, special courts-martial have jurisdiction to try persons subject to this code
for any offense made punishable by this code, and may, under those limitations as the Governor may prescribe,
adjudge any punishment not forbidden by this code except dishonorable discharge, dismissal, confinement for
more than one (1) year forfelture of pay exceedlng two thirds (2/3) pay per month, or forfelture of pay for more
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1)

@)

1)

)

(1)

)

=» Section 24. KRS 35.105 is amended to read as follows:

General courts-martial may be convened by:

@ The Governor;

(b)YE23 The adjutant general; or

O33N A general offlcer Who is deS|gnated as a commander{-WhenJempewered—by—theLGevemer—any

If any such commanding officer is an accuser, the court shall be convened by superior competent authority
and may in any case be convened by such superior competent authority if considered desirable by that
authority.

=» Section 25. KRS 35.110 is amended to read as follows:
Special courts-martial may be convened by:

(@  Any person who may convene a general court-martial;

(b) The commandmg offlcer of a garrlson fort, post, camp, station, Air Natlonal Guard base or naval
base or stationfa ace-W !

(c) The commanding officer of af-division;} brigade, regiment, detachedf-orseparate} battalion J-wing;
group-detached-or-separate-squadron;} or corresponding unit of the Army[National-Guard};

(d The commandlng officer of wing, group, separate squadron, or correspondlng unlt of the Alr

(e)  The commanding officer or officer in charge of any other command, when empowered by the adjutant
general.

IfPAthen] any such officer is an accuser, the court shall be convened by superior competent authority, and may
in any case be convened by that superior authority if considered desirable by thatfsueh} authorityfwhen

isabl il
=» Section 26. KRS 35.120 is amended to read as follows:

Any commissioned officer of[-er-on-duty-with] the state military forces isf-National-Guard-or-active-militia
shall-be] eligible to serve on all courts-martial for the trial of any person subject to this codepaho—may

lawfully-be-brought-before-such-courtsfor- trial].
Any warrant officer off-er-en-duty-with] the state military forces isf-National-Guard-er-active-militiashall-be}

eligible to serve on general and special courts-martial for the trial of any person subject to this code,

other than a commissionedfan} officerf-who-may-tawtully-be brought before-such-courtsfor trial}.

=1 Any enlisted member of the state military forcesfNational-Guard-eractive-mititial who is not a member

of the same unit as the accused is eligible to serve on general and special courts-martial for the trial of any
enlisted member subject to this code, but that memberfhe] shall serve as a member of a court only if, before
the conclusion of a session called by the military judge under KRS 35.195 prior to trial or, in the absence of
such a session, before the court is assembled for the trial of the accused, the accused personally has requested
orally on the record or in writing that enlisted membersfpersens} serve on it. After such request the accused
shall not be tried by a general or special court-martial the membership of which does not include enlisted
persons in a number comprising at least one-third (1/3) of the total membership of the court, unless eligible
enlisted members cannot be obtained on account of physical conditions or military exigencies. If enlisted
members cannot be obtained, the court may be assembledfeenvened} and the trial held without them, but the
convening authority shall make a detailed written statement, to be appended to the record, stating why they
could not be obtained.

Legislative Research Commission PDF Version



22 ACTS OF THE GENERAL ASSEMBLY

fb)y—3For the purposes of this section, the word "unit" means any regularlyfshal-mean-a-duby organized
body of the state military forcesfNational-Guard-or-active-mititia} not larger than a company,f-e+} a

squadron, a division of the naval militia, or a body corresponding to one of them.

(A& When it can be avoided, nof-subject} person subject to this code mayf-shal} be tried by a court-martial
any member of which is junior to the accusedfhim] in rank or grade.

(5) b3 When convening a court-martial, the convening authority shall detail as members thereof such members
of the state military forcesfpersens] as, in the convening authority'sfhis} opinion, are best qualified for the
duty by reason of age, education, training, experience, length of service, and judicial temperament. No
member of the state military forces is eligible to serve as a member of a general or special court-martial when
that memberfhe} is the accuser,f-or} a witnessf-for-theprosecution], or has acted as investigating officer or as
counsel in the same case.

=» Section 27. KRS 35.125 is amended to read as follows:

(1) A military judge shall be detailed to each general and special court-martial. The military judge shall preside
over each open session of the court-martial to which the military judge has been detailed.

(2) A military judge shall be:
(@  Anactive or retired commissioned officer of an organized state military force;

(b) A member in good standing of the bar of the highest court of a state or a member of the bar of a
federal court for at least five (5) years; and

(c) Either:
1. A certified military judge; or

2. Certified as qualified for duty as a military judge by the senior force judge advocate which is
the same force as the accused.

(3) In the instance when a military judge is not a member of the bar of the highest court of the state, the
military judge shall be deemed admitted pro hac vice, subject to filing a certificate with the senior force
judge advocate which is the same force as the accused setting forth the qualifications provided in subsection
(2) of this section.

(4) The military judge of a general or special court-martial shall be designated by the senior force judge
advocate which is the same force as the accused, or a designee, for detail by the convening authority.
Neither the convening authority nor any staff member of the convening authority shall prepare or review
any report concerning the effectiveness, fitness, or efficiency of the military judge so detailed, which relates
to performance as a military judge.

()
person is eligible to act as m|I|tary Judge in a case |f that person{he} is the accuser{—er—} a wnness{-fer—the
prosecution], or has acted as investigating officerfs} or afas} counsel in the same case.

6)F21 The military judge of a court-martial may not consult with the members of the court except in the

presence of the accused, trial counsel, and defense counsel, norf-may-he} vote with the members of the court.
=» Section 28. KRS 35.130 is amended to read as follows:

(1) (a) For each general and special court-martial the authority convening the court shallfrequest-the-state
judge-advocate-to] detaill-a} trial counsel,J-and-a} defense counsel, and assistants as arefhe-coensiders}

appropriate.

(b) No person who has acted as investigating officer, military judge, or court member in any case
mayfshall} act later as trial counsel, assistant trial counsel, or, unless expressly requested by the
accused, as defense counsel or assistant or associate defense counsel in the same case. No person who
has acted for the prosecution mayfshall} act later in the same case for the defense, nor mayfshat} any
person who has acted for the defense act later in the same case for the prosecution.

O Except as provided in subsection (2) of this section, trial counsel and defense counsel detailed
for a general and special court-martial must be a judge advocatefshal-be-members—of-the-bar-of-the
highest-court-of the-state].
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In the instance when a defense counsel is not a member of the bar of the highest court of the state, the
defense counsel shall be deemed admitted pro hac vice, subject to filing a certificate with the military judge
setting forth qualifications that counsel is:

(@) A commissioned officer of the Armed Forces of the United States or a component thereof; and
(b) A member in good standing of the bar of the highest court of a state; and

(c) Certified as a judge advocate in the Judge Advocate General's Corps of the Army, Air Force, Navy,
or the Marine Corps; or

(d) A judge advocate.
=» Section 29. KRS 35.140 is amended to read as follows:

Under such regulations as may be prescribedfthe-adjutant-general-maypreseribe}, the convening authority of affer

each] general or special court-martial or court of inquiry shall detail or employ qualified court reporters, who shall
record the proceedlngs of and testlmony taken before that court and may detall or employ mterpreters{—s—hatl—eause

who shall mterpret for the court{rer—eemmtsswn}
=» Section 30. KRS 35.145 is amended to read as follows:

(1)

)

3)

(4)

1)

()

No member of a general or special court-martial shall be absent or excused after the court has been assembled
for the trial of the accused unless excused as a result of a challenge, excused by the military judgef-has-been

arraighed—except} for physical disability or otherfas—a—+esultofa—challenge—orbyorderof-theconvening
autherity-for] good cause, or excused by order of the convening authority for good cause.

Whenever a general court-martial, other than a general court-martial composed of a military judge only, is
reduced below five (5) members, the trial may not proceed unless the convening authority details new
members sufficient in number to provide not less than the applicable minimum number of five (5) members.
The trial may proceed with the new members present after the recorded evidence previously introduced
before the members of the court has been read to the court in the presence of the military judge, the
accused, and counsel for both sidesfspecifically—consented-to-by the-accused-and-defense-counsel—tn-such
ial I | : i1,
Whenever a special court-martial, other than a special court-martial composed of a military judge only, is
reduced below three (3) members, the trial may not proceed unless the convening authority details new
members sufficient in number to provide not less than three (3) members. The trial shall proceed with the
new members present as if no evidence has been introduced previously at the trial, unless a verbatim record

of the evidence previously introduced before the members of the court or a stipulation thereof is read to the
court in the presence of the m|I|taryJudge the accused and counsel for both mdes[epee#tea“yeensented—te

If the military judge of a court-martial composed of a military judge only is unable to proceed with the trial
because of physical disability, as a result of a challenge, or for other good cause, the trial shall proceed,
subject to any applicable conditions in subsection (1)(b) or (2)(b) of Section 20 of this Act, after the detail of
a new military judge as if no evidence had previously been introduced, unless a verbatim record of the
evidence previously introduced or a stipulation thereof is read in court in the presence of the new military
judge, the accused, and counsel for both sides.

=»Section 31. KRS 35.150 is amended to read as follows:

Charges and specifications shall be signed by af-subjeet} person subject to this code under oath before a
commissioned officerfpersen} authorized by this chapter to administer oaths and shall state:

(@  That the signer has personal knowledge of, or has investigated, the matters set forth therein; and
(b)  That theyfthe-same] are true in fact to the best of the signer'sfhis} knowledge and belief.

Upon the preferring of charges, the proper authority shall take immediate steps to determine what disposition
should be made thereof in the interest of justice and discipline, and the person accused shall be informed of the

chargesfagainst-him} as soon as practicable.
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=» Section 32. KRS 35.155 is amended to read as follows:

NoJ-subjeet} person subject to this code may[shal} compel any person to incriminate himself or herself or to
answer any question the answer to which may tend to incriminate him or her.

NoJ-subjeet} person subject to this code may interrogate or request any statement from an accused or a person
suspected of an offense without first informing that personfhim} of the nature of the accusation and advising
that personfhim} that the personfhe} does not have to make any statement regarding the offense of which the
person{he} is accused or suspected and that any statement made by the person{—hm may be used as evidence

NoJ-subject] person subject to this code mayf-shall} compel any person to make a statement or produce
evidence before any military courtftribunal} if the statement or evidence is not material to the issue and may
tend to degrade the personfhim].

No statement obtained from any person in violation of this section, or through the use of coercion, unlawful
influence, or unlawful inducement shall be received in evidence against the personfhim} in a trial by court-
martial.

(1)

)

©)

(4)

=» Section 33. KRS 35.160 is amended to read as follows:

No charge or specification shall be referred to a general court-martial for trial until a thorough and impartial
investigation of all the matters set forth therein has been made. This investigation shall include
inquiryfinguiries} as to the truth of the matter set forth in the charges, consideration of the form of charges,
and a recommendation as to the disposition which should be made of the case in the interest of justice and
discipline.

The accused shall be advised of the charges against the accused and of thefhim—and—ef-his} right to be
represented at that investigation by counsell—at—such—investigation]. The accused has the right to be
represented at that mvestlgatlon as prowded in Section 39 of thls Act and |n regulatlons prescrlbed under
that sectlon g v 3 civilia , any

aeh;eeate} At that{sueh} mvestlgatlon full opportunlty shall be glven to the accused to cross-examine
witnesses against the accusedfhim} if they are available and to present anything the accusedfhe} may desire in
the accused'sfhis} own behalf, either in defense or mitigation, and the investigating officer shall examine
available witnesses requested by the accused. If the charges are forwarded after such investigation, they shall
be accompanied by a statement of the substance of the testimony taken on both sides and a copy thereof shall
be given to the accused.

If an investigation of the subject matter of an offense has been conducted beforefpriorto-the-time} the accused
is charged with the offense, and if the accused was present at thefsueh} investigation and afforded the
opportunities for representation, cross-examination, and presentation as prescribed in subsection (2) of this
section, no further investigation of that charge is necessary under this section unless it is demanded by the
accused after the accusedfhe} is informed of the charge. A demand for further investigation entitles the
accused to recall witnesses for further cross-examination and to offer any new evidence in the accused'sfhis}
own behalf.

If evidence adduced in an investigation under this section indicates that the accused committed an
uncharged offense, the investigating officer may investigate the subject matter of that offense without the
accused having first been charged with the offense if the accused is:

(a) Present at the investigation;
(b)  Informed of the nature of each uncharged offense investigated; and

(c) Afforded the opportunities for representation, cross-examination, and presentation prescribed in
subsection (2) of this section.
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(5)  The requirements of this section arefshall-be} binding on all persons administering this code, but failure to

follow them does not constitute jurisdictional errorfin—any—case—shal—not—divest—a—military—court—of
jurisdiction].
=»Section 34. KRS 35.165 is amended to read as follows:
When a person is held for trial by general court-martial, the commanding officer shall, within eight (8) days after the
accused is ordered into arrest or confinement, if practicable, forward the charges, together with the investigation and

allied papers, to the personfefficer]} exercising general court-martial jurisdiction. If thatfthe-same} is not practicable,
the commanding officerfhe} shall report in writing to that personfsuch-officer] the reasons for delay.

=» Section 35. KRS 35.170 is amended to read as follows:

(1)  Before directing the trial of any charge by general court-martial, the convening authority shall refer it to afthe

state] judge advocatef-er-his-staff-judge-advocate,as-may-be-appropriate;} for consideration and advice. The

convening authority mayfshaH} not refer a specification under a charge to a general court-martial for trial
unless the convening authority has been advised in writing by a judge advocate that:

(@)  The specification alleges an offense under this code;

(b)  The specificationfhe-ha a a is warranted by
evidence indicated in the report of |nvest|gat|on under Sectlon 33 of th|s Act, |f there is a report; and

(c) A court-martial would have jurisdiction over the accused and the offense.

(2)  The advice of the judge advocate under subsection (1) of this section with respect to a specification under a
charge shall include a written and signed statement by the judge advocate:

(a) Expressing conclusions with respect to each matter set forth in subsection (1) of this section; and
(b) Recommending action that the convening authority take regarding the specification.

If the specification is referred for trial, the recommendation of the judge advocate

shall accompany the specification.

()] rent] If the charges or specifications are not formally correct or do not conform to the substance of the
evidence contained in the report of the investigating officer, formal corrections and such changes in the
charges and specifications as are needed to make them conform to the evidence may be made.

=»Section 36. KRS 35.175 is amended to read as follows:

The trial counsel shall serve orfte-whem-court-martial-charges-are-referred-for-trial-shall} cause to be served upon the

accused a copy of the chargesfupen—which-trial-is—to-be-had}. No person mayfshall}, against the person'sfhis}
objection, be brought to trial before a general court-martial case within a period of five (5) days afterfsubseguent-to}

the service off-the} charges upon the personfhimi}, or infbefore} a special court-martial, within a period of three (3)
days afterfsubseguentto] the service of the charges upon the accusedfhim].

=» Section 37. KRS 35.180 is amended to read as follows:

Pretrial, trial, and post-trial proceduresfFhe—procedure}, including modes of proof, forfin—cases—before} courts-

martial cases arising under this code, and forf} courts of inquiry, mayfmititary-commissions—and-other—mititary
tribunals-shall} be prescrlbed by the Governor or adjutant general by regulations, or as otherW|se prowded by Iaw

which shall applyH Ay
modes—of-procedure] the prmmples of Iaw and the rules of ewdence generally recognlzed in m|I|tary crlmlnal
casesfthe-trial-of cases] in the courts of the Armed Forces but which may[-martial-ef-the- United-States;-but-which

shall} not be contrary to or inconsistent with this code.
=» Section 38. KRS 35.185 is amended to read as follows:

(1)  No authority convening a general orf} specialf-ersummary] court-martial, nor any other commanding officer,
or officer serving on the staff thereof, mayfshal} censure, reprimand, or admonish the court or any member,
military judge, or counsel thereof, with respect to the findings or sentence adjudged by the court, or with
respect to any other exercise of its or theirfhis} functions in the conduct of the proceeding. No person subject
to this code mayfshal] attempt to coerce or, by unauthorized means, influence the action of a court-martial or
court of inquiryfany-ether-military-tribunal} or any member thereof in reaching the findings or sentence in any
case, or the action of any convening, approving or reviewing authority with respect to theirfhis} judicial acts.
The foregoing provisions shall not apply to:
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(@  General instructional or informational courses in military justice, if such courses are designed solely for
the purpose of instructing members of a command in the substantive and procedural aspects of courts-
martial; or

(b)  Statements and instructions given in open court by the military judge or counsel.

In the preparation of an effectiveness, fitness, or efficiency report, or any other report or document used in
whole or in part for the purpose of determining whether a member of the state military forcesfNational-Guard
oractive-militia] is qualified to be advanced in grade or in determining the assignment or transfer of a member
of the state military forcesfNational-Guard-or-active-militia} or in determining whether a member of the state
military forcesfNational-Guard-er-active-militia} should be retained on active statusfeuty}, no person subject to

this code may in preparing any such report:

(@)  Consider or evaluate the performance of duty of any such member as a memberf—mititary-judge-or-trial
counsel} of a court-martial or witness therein; or

(b) Give a less favorable rating or evaluation of any[-member—of-theNational-Guard-or-active—militia
because-of the-zeal-with-which-such-member-as} counsel of thefrepresented-any} accused because of
zealous representatron before a court- martral Hhmsubseeneammappheable%eevalaa&ensmade—by

=» Section 39. KRS 35.190 is amended to read as follows:

The trial counsel of a general or special court-martial shall be a member in good standing of the state bar and
shall prosecute in the name of the state, and shall, under the direction of the court, prepare the record of the
proceedings.

(@) The accused hasfshal-have} the right to be represented inf-his} defense before a general or special
court-martial under Section 33 of this Act as provided in this subsection.

(b)  The accused may be represented by civilian counsel at the provision and expense of the accused.
(c)  The accused may be represented:
1. Ffprovided-by-him-or]By military counsel detailed under Section 23 of this Act; or

2. By military counsel of the accused'sfhis} own selection if that counsel is reasonably available
as determined under paragraph (g) of this subsection.

(d) If the accused is represented by civilian counsel, military counsel detailed or selected under

paragraph (c) of this subsectlon shall{—epbwhe—deiense—eeemsekwly—appeimed—pwsuant—te—%

asslstam—defense—eeemsel—#—any—shau—#—the—aeeused—se—desires& act as hIS assocrate counsel unless
excused at the request of the accusedf;-etherwise-they-shal-be-excused-by-the-militaryjudgel.

(e)  Except as provided under paragraph (f) of this subsection, if the accused is represented by military
counsel of his own selection under paragraph (c)2. of this subsection, any military counsel detailed
under paragraph (c)1. of this subsection shall be excused.

() The accused is not entitled to be represented by more than one military counsel. However, the person
authorized under regulations prescribed under Section 28 of this Act to detail counsel, in that
person's sole discretion:

1. May detail additional military counsel as assistant defense counsel; and

2. If the accused is represented by military counsel of the accused's own selection under
paragraph (c)2. of this subsection, may approve a request from the accused that military
counsel detailed under paragraph (c)1. of this subsection act as associate defense counsel.

(g) The senior force judge advocate of the same force of which the accused is a member, shall determine
whether the military counsel selected by an accused is reasonably available.

In anyfevery} court-martial proceeding resulting in a conviction, the defense counsel may:

(a) [inthe-event-of conviction—JForward for attachment to the record of proceedings a brief of such

matters as counsel determinesfhe—feels} should be considered in behalf of the accused on review,
including any objection to the contents of the record which counselfhe} may deem appropriate;

(b)  Assist the accused in the submission of any matter under Section 65 of this Act; and
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(c)  Take other action authorized by this code.

1)

)

=»Section 40. KRS 35.195 is amended to read as follows:

At any time after the service of charges which have been referred for trial to a court-martial composed of a
military judge and members, the military judge may, subject to Section 36 of this Act, call the court into
session without the presence of the members for the purpose of:

(@ Hearing and determining motions raising defenses or objections which are capable of determination
without trial of the issues raised by a plea of not guilty;f-er}

(b)  Hearing and ruling upon any matter which may be ruled upon by the military judge under this code
whether or not the matter is appropriate for later consideration or decision by the members of the court;f

or}
(c)  PHpermitted-by the regulations-of-the-GevernerJHolding the arraignment and receiving the pleas of the

accused; and

(d)  Performing any other procedural function whichf-may-be-performed-by-the-military judge-under KRS
35:180-which]} does not require the presence of the members of the court under this code. These

proceedings shall be conducted in the presence of the accused, defense counsel, and trial counsel and
shall be made part of the record.

These proceedings may be conducted notwithstanding the number of court members and without regard to
Section 30 of this Act.

When the members of a court-martial deliberate or votePAthenever—a—general-or—specialcourt-martial
deliberates—orvotes], only the membersf-of-thecourt] may be present. All other proceedings, including any

consultation of the members of the court with counsel or the military judge shall be made part of the record
and shall be in the presence of the accused, the defense counsel, the trial counsel, and the military judge.

=»Section 41. KRS 35.200 is amended to read as follows:

The military judge offer} a court-martialf-witheut-a-mititary-judgel may, for reasonable cause, grant a continuance to
any party for such time and as often as appears to be just.

1)

()

=»Section 42. KRS 35.205 is amended to read as follows:

(@)  The military judge and members of a general or special court-martial may be challenged by the accused
or the trial counsel for cause stated to the court. The military judge or the court shall determine the
relevancy and validity of challenges for cause, and mayfshat} not receive a challenge to more than one
(1) person at a time. Challenges by the trial counsel shall ordinarily be presented and decided before
those by the accused are offered.

(b) If the exercise of a challenge for cause reduces the court below the minimum number of members
required by Section 20 of this Act, all parties shall, notwithstanding Section 30 of this Act, either
exercise or waive any challenge for cause then apparent against the remaining members of the court
before additional members are detailed by the court. However, peremptory challenges shall not be
exercised at that time.

(@) Each accused and trial counsel is entitled to one (1) peremptory challenge of members of the court.
Thef-but-the] military judge may not be challenged except for cause.

(b)  If the exercise of a peremptory challenge reduces the court below the minimum number of members
required by Section 20 of this Act, the parties shall, notwithstanding Section 30 of this Act, either
exercise or waive any remaining peremptory challenge not previously waived against the remaining
members of the court before additional members are detailed to the court.
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(c)  Whenever additional members are detailed to the court, and after any challenges for cause against
such additional members are presented and decided, each accused and the trial counsel are entitled
to one (1) peremptory challenge against members not previously subject to peremptory challenge.

=» Section 43. KRS 35.210 is amended to read as follows:

Before performing their respective duties, military judges, general and special courts-martial members, trial

counsel defense counsel reporters and |nterpretersFFhemMaryﬂedge—aleerpreters—and—wgeneraf—and

defenseceunsel—and—th&reporfer—} shall take an oath or afflrmatlon in the presence of the accused to perform
their duties faithfully.

The form of the oath or affirmation, the time and place of the taking thereof, the manner of recording the
same, and whether the oath or affirmation shall be taken for all cases in which these duties are to be
performed or for a particular case, shall be as prescribed in regulation or as provided by law. These
regulations may provide that an oath or affirmation to perform faithfully the duties as a military judge, trial
counsel, or defense counsel may be taken at any time by any judge advocate or other person certified or
designated to be qualified or competent for the duty, and if such an oath or affirmation is taken, it need not
again be taken at the time the judge advocate or other person is detailed to that duty.

Each witnesspAH-withesses] before a court-martialfeourts-martial} shall be examined on oath or affirmation.
=» Section 44. KRS 35.215 is amended to read as follows:

Except as otherwise provided in this section, a person charged with any offense is not liable to be tried by
court-martial or punished under KRS 35.070 if the offense was committed more than three (3)ftwo-(2)} years
before the receipt of sworn charges and specifications by an officer exercisingfsummarny court-martial
Jurrsdlctron over the command or before the |mposrt|on of punrshment under KRS 35. 070 {—Nom%hstandm

Periods in which the accused is absent without authority or fleeing from justice shall be excluded in
computing the period of limitation prescribed in this article.

Periods in which the accused was absent from territory in which the state has the authority to apprehend him,
or in the custody of civil authorities, or in the hands of the enemy, shall be excluded in computing the period
of limitation prescribed in this section.

When the United States is at war, the running of any statute of limitations applicable to any offense under
this code:

(@) Involving fraud or attempted fraud against the United States, any state, or any agency of either in
any manner, whether by conspiracy or not;

(b)  Committed in connection with the acquisition, care, handling, custody, control, or disposition of any
real or personal property of the United States or any state; or

(c)  Committed in connection with the negotiation, procurement, award, performance, payment, interim
financing, cancellation, or other termination or settlement, of any contract, subcontract, or purchase
order which is connected with or related to the prosecution of the war, or with any disposition of
termination inventory by any war contractor or government agency;

is suspended until two (2) years after the termination of hostilities as proclaimedby the President or by a
joint resolution of Congress.

"War," as used in subsection (4) of this section, means a period of war declared by Congress or the factual
determination by the President that the existence of hostilities warrants a finding that a time of war exists.

() If charges or specifications are dismissed as defective or insufficient for any cause and the period
prescribed by the applicable statute of limitations:

1. Has expired; or

2. Will expire within one hundred eighty (180) days after the date of dismissal of the charges and
specifications;
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trial and punishment under new charges and specifications are not barred by the statute of
limitations if the conditions specified in paragraph (b) of this subsection are met.

(b) The conditions referred to in paragraph (a) of this subsection are that the new charges and
specifications must:

1. Be received by a commander within one hundred eighty (180) days after the dismissal of the
charges or specifications; and

2. Allege the acts or omissions that were alleged in the dismissed charges or specifications.
=» Section 45. KRS 35.220 is amended to read as follows:

(1)  No person may, without his consent,fshal} be tried a second timef-by—a—court-of-thestate] for the same

offense.

(2)  No proceeding in which an accused has been found guilty by a court-martial upon any charge or specification
isfshall-be-held-to-be} a trial in the sense of this section until the finding of guilty has become final after review
of the case has been fully completed.

(3) A proceeding which, afterfsubseguent—toe} the introduction of evidence but beforefpriorte} a finding, is
dismissed or terminated by the convening authority or on motion of the prosecution for failure of available
evidence or witnesses without any fault of the accused shall be a trial in the sense of this section.

=» Section 46. KRS 35.225 is amended to read as follows:
(1) If an accused after arraignmentf-arraighed-before-a—court-martiall makes any irregular pleading, or, after a

plea of guilty, sets up matter inconsistent with the plea, or if it appears that the accusedfhe} has entered the
plea of guilty improvidently or through lack of understanding of its meaning and effect, or if the accusedfhe}
fails or refuses to plead, a plea of not guilty shall be entered in the record and the court shall proceed as though
he had pleaded not guilty.

(2)  With respect to any charge or specification to which a plea of guilty has been made by the accused and
accepted by the military judge or by a court-martial without a military judge, a finding of guilty of the charge
or specification mayf—f-permitted-by-theregulations-of the-Governor]} be entered immediately without vote.
This finding shall constitute the finding of the court unless the plea of guilty is withdrawn prior to the
announcement of the sentence, in which event the proceedings shall continue as though the accused had
pleaded not guilty.

=» Section 47. KRS 35.230 is amended to read as follows:

HH—JThe trial counsel, defense counsel, and the court-martial shall have equal opportunity to obtain witnesses and
other evidence as prescribed byfin—accordance—with] regulations and provided by law. Process issued in court-
martial cases to compel witness to appear and testify and to compel the production of other evidence shall apply
the principles of law and the rules of courts-martial generally recognized in military criminal cases in the courts of
the Armed Forces of the United States, but which may not be contrary to or inconsistent with this code. Process
shall run to any part of the United States, or the Territories, Commonwealths, and possessions, and may be
executed by civil officers as prescribed by the laws of the place where the witness or evidence is located or of the

United Statesﬂssued—by%he—eevemeppwsuanue%ehapter—

(1)

(@  Has been duly subpoenaed to appear as a witness or to produce books and records before afany} court-
martial—military-commission} or court of inquiry, or before any military or civil officer designated to
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take a deposition to be read in evidence before such afecourt-martial-commission-erjcourtf-of-inguingg;
fand}

(b)  Has been duly paid or tendered the fees and mileage of a witness at the rates allowed to witnesses
attending a criminal courtfCireuit-Court] of the state; and

(c)  Willfully neglects or refuses to appear, or refuses to qualify as a witness or to testify or to produce
any evidence which that person may have been legally subpoenaed to produce;

May be punished by the military court in the same manner as a criminal court of the state.

The fees and mileage of W|tnesses shall be advanced or pald out of the approprlatlons for the compensatlon
of wnnesses S ; 3

=» Section 49. KRS 35.240 is amended to read as follows:

A military judgefeeurt] may punish for contempt any personfsubject-to-this-code} who uses any disrespectful

word, sign, or gesturefwords-signs-or-gestures} in its presence, or who disturbs its proceedings by any riot or
disorder.

A person subject to this code may be punished for contempt by confinement not to exceed thirty (30) days or
a fine of one hundred dollars ($100), or both.

Any person not subject to this codef-who-engages-in-conduct-described-in-subsection-{1)-of this-section} may

be punlshed for contempt by a mllltary court in the same manner as a crlmlnal court of the state{ﬁned—net

=»Section 50. KRS 35.245 is amended to read as follows:

At any time after charges have been signed as provided in KRS 35.150, any party may take oral or written
depositions unless the military judge hearing the case, or, if the case is not being heard, an authority
competent to convene a court martlal for the trlal of those charges forblds it for good cause. {—Lﬁardeposmen

The party at whose instance a deposition is to be taken shall give to every other party reasonable written notice
of the time and place for taking the deposition.

Depositions may be taken before and authenticated by any military or civil officer authorized by the laws of
the state or by the laws of the place where the deposition is taken to administer oaths.

A duly authenticated deposition taken upon reasonable notice to the other partiesfparty}, so far as otherwise
admissible under the rules of evidence, may be read in evidence or, in the case of audiotape, videotape, digital

image or file, or similar material, may be placed in evidence before anyf-court-martiak} militaryf-commission
orinany-proceeding-beforea} courtlofinguiryd, if it appears:

(@)  That the witness resides or is beyond the state in which thef-court-martial—military-commission-or}

courtf-ef-inguiry} is ordered to sit, or beyondf-the-distance-of} one hundred (100) miles from the place
of trial or hearing;

(b)  That the witness, by reason of death, age, sickness, bodily infirmity, imprisonment, military necessity,
nonamenability to process, or other reasonable cause, is unable or refuses to appear and testify in person
at the place of trial or hearing; or

(c)  That the present whereabouts of the witness is unknown.
=» Section 51. KRS 35.250 is amended to read as follows:

In any case not extending to the dismissal of a commissioned officer, the sworn testimony, contained in the
duly authenticated record of proceedings of a court of inquiry, of a person whose oral testimony cannot be
obtained, may, if otherwise admissible under the rules of evidence, be read in evidence by any party before a
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court-martial if the accused was a party before the court of inquiry and if the same issue was involved or if
the accused consents to the introduction of such evidence.

Such testimony may be read in evidence only by the defense in cases extending to the dismissal of a
commissioned officer.

Such testimony may also be read in evidence before a court of inquiry[Records-of courts-of-inguiry-are-not
rnissibl . : i)

=>SECTION 52. A NEW SECTION OF KRS CHAPTER 35 IS CREATED TO READ AS FOLLOWS:

It is an affirmative defense in a trial by court-martial that, at the time of the commission of the acts
constituting the offense, the accused, as a result of severe mental disease or defect, was unable to appreciate
the nature and quality or the wrongfulness of the acts. Mental disease or defect does not otherwise
constitute a defense.

The accused has the burden of proving the defense of lack of mental responsibility by clear and convincing
evidence.

Whenever lack of mental responsibility of the accused with respect to an offense is properly at issue, the
military judge shall instruct the members of the court as to the defense of lack of mental responsibility
under this section and charge them to find the accused:

(@)  Guilty;
(b)  Not guilty; or
(c)  Not guilty only by reason of lack of mental responsibility.

Subsection (3) of this section does not apply to a court-martial composed of a military judge only. In the
case of a court-martial composed of a military judge only, whenever lack of mental responsibility of the
accused with respect to an offense is properly at issue, the military judge shall find the accused:

(@  Guilty;
(b)  Not guilty; or
(c)  Not guilty only by reason of lack of mental responsibility.

Notwithstanding the provisions of Section 54 of this Act, the accused shall be found not guilty only by
reason of lack of mental responsibility if:

(@ A majority of the members of the court-martial present at the time the vote is taken determines that
the defense of lack of mental responsibility has been established; or

(b)  In the case of a court-martial composed of a military judge only, the military judge determines that
the defense of lack of mental responsibility has been established.

=» Section 53. KRS 35.255 is amended to read as follows:

Voting by members of a general or special court-martialf-upen-questions-ef-chalenge;} on the findingsf} and
on the sentencef} shall be by secret written ballot. The junior member of the court shall|Hn-each-ease} count

the votes. Thefwhieh} count shall be checked by the president, who shall forthwith announce the result of the
ballot to the members of the court.

The military judgef-of-a-general-or-special-court-martial} shall rule upon all questions of law and interlocutory

questionsf-other-than-challenge;} arising during the proceedings. Any such ruling made by the military judge
upon any question of law or any mterlocutory questlon other than the factual issue of mental respon5|b|I|ty of

shall-befinal-and-shall-constitute} the rullng of the court However{—leut] the mllltary Judge may change
thefary-sueh] ruling at any time during the trial. Unless thefsueh} ruling isfbe} final, if any member objects
thereto, the court shall be cleared and closed and the question decided by a voice vote as provided in KRS
35.260viva-vece], beginning with the junior in rank.

Before a vote is taken on the findings, the military judge shall, in the presence of the accused and counsel,
instruct the members of the court as to the elements of the offense and charge themfthe-court-as-foHows}:

(@  That the accused must be presumed to be innocent until his guilt is established by legal and competent
evidence beyond reasonable doubt;
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(b)  That in the case being considered, if there is a reasonable doubt as to the guilt of the accused, the doubt
shall be resolved in favor of the accused and he shall be acquitted;

(c)  That if there is a reasonable doubt as to the degree of guilt, the finding must be in a lower degree as to
which there is no reasonable doubt; and

(d)  That the burden of proof to establish the guilt of the accused beyond reasonable doubt is upon the state.

Subsections (1), (2) and (3) of this section do not apply to a court-martial composed of a military judge only.
The military judge of such a court-martial shall determine all questions of law and factf-finding} arising during
the proceedings and, if the accused is convicted, adjudge an appropriate sentence. The military judge of such a
court-martial shall make a general finding and shall in addition on request find the facts specially. If an
opinion or memorandum decision is filed, it will be sufficient if the findings of fact appear therein.

=» Section 54. KRS 35.260 is amended to read as follows:

No person mayfshat} be convicted of anfany} offense except as provided in subsection (2) of Section 46 of
this Act or by thefby-the-unanimeous} concurrence of two-thirds (2/3) of the members present at the time the
vote is taken.

3} —1All other questions to be decided by the members of a general or special court-martial shall be determined by

a majority vote, but a determination to reconsider a finding of guilty or to reconsider a sentence, with a view
toward decreasing it, may be made by any lesser vote which indicates that the reconsideration is not
opposed by the number of votes required for that finding or sentence. A tie vote on a challenge
disqualifiesfshat-disqualify} the member challenged. A tie vote on a motionf-fora-finding-ef-not-guilty-orona
meotion] relating to the question of the accused's sanity isfshal-be} a determination against the accused. A tie
vote on any other question shall be a determination in favor of the accused.

=»Section 55. KRS 35.265 is amended to read as follows:

AfEveryd cour